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al{ anf@a sa 3r@ rrr sniits rgra aat & at as sa sr#gr ufa zqenfenf fr
sag T; er rf@rant at 3rfta ur gaervrma wgda x=rcITTTT t I

Any person ~ggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : '

Revision application to Government of India:

() €ta snl4 yc 3rf@,fr, 1994 cB1" 'cfRT 3a Rt aal; lg mrai GfR "tf~ 'cfRT "cf5l"
'34-'cfRT cB" ~~ 4'<"gcf5 cB" 3TT'rm yr)era 3rd4a 3ref) #Rra, 4rdI, fcrffi° li?lle>F-1, ~
far, at ifGr, at ts a,i rf, { f4ct : 110001 · "cf5l" cB1" \J1AT ~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance,· Department of Revenue, 4th Floor, .Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : ··

(ii) ~ 1=ITci" cB1" mfrr m j sra w# zfa a fa»vat osrz ur 3r1 alqr m
fcntfr ~ a;s ii 11-< "fl" ~ ~ o;s ii 11-< -tt 1=ITci" "B ora gg f "tf, m fcntfr ·sl-J 0-s ii II-< m~ "tf -=qm cf6 fcntfr
cfj I'<~ 11 "tf m~ ~ 0-s p II'< "B ·m 1=ITC', 6 usu a hr g& st I

ii In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
actory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse.
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(q5) '+ITTc1 cB" 6fTITT" ~~ m ~ ~ Allfftia lffiYf ~ m lffiYf cB" f2lPJ4-1fa1 -~ '34lil~I ~ ~
· 1=Jlc1 ~ '3tt!IG1 ~ cB" ~~ a mm # itra as fa@r zn.q±gr ,ff &r

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or teiritory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
dut{ ·,-

~ '3tt!IG1 c!5l" sari gensgur # fg it szph #fee rt r{ 2#hsr?gr
\Jll" ~ tTixT ~ R<Fr cB" :2,a 1RlcB ~, ~ cB" mxr "9Tfur at a u zu a fear
srf9fr (i.2) 1998 tTixT 109 IDxT~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of iaxcise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ab4tr snca yea (3r4ta) Rara8, 20o1 fa 9if RRRe rua in gg-s ?%
ah uRii , hfa srr sf or?gr ha fe#a at m # #fluesrr vi 3fl
~ c!5l" c'J-c'J >IRfm cB" Tr! fa 3daa far urn a1Re [r# er urar< gr sfhf
siafa err 3s-z feuffa i:f1° cB"~ cB" ~ cB" x=!Tl?.T €arr6 area 6t 4R ft ±ht
a1Reg I

0(1)

The above application shall be made in duplicate in Form No. EA-
18 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

. 35-EE of CEA, 1944, under Major Head of Account. "· ·

(2) Rf2l\JH ~ cB" x=!Tl?.T us icta va Garg qt ur sra a ztt q1 2oo/-LJ51x-f
:f@R c!5l" ~ ~ WITT xi' c,-jl7agcal unar zt "ciT 1000/- c!5l" LJ5lx-f~ c!5l" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amo·unt involved is more
than Rupees One Lac.

Rt re, eta sgr4a zrca ya tar a 3r@Rh mrnf@raw a qR 3r4le.-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{u Gara grca 3re)fu, 1944 c!5l" tTixT 35-6Ti"/35-~ siafa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a6) saa~Rra aR&a 2 (1)a # sag 3Ir # srarat #t 3r@a, 3r4tat a ma i #tar zre,
#tu aura zycr yi araz r@tu urn@raw(free) #t uf2a 2flu f)fear, rs7rare
# 2/m4Tel, sq1] i441 , 3/al , fry4IR, 34Islaas0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate'Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.-----
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public seG.tor bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '

(3) zft za 3mera{ a sr?ii ar rrgta & it r@ta pc ir frg #i l :fRIM
Gqfaa in fur ur rg s au # sg ft fa far rat mrf "fl" ffl cB" ~
zqe,fer,fa 37qR)1 znnf@raw at ya 3rft u4k;r at ya 3m4a f@au unrar &t
In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllllC'lll ~~ 1970 "lf~ ctr~-1 cB" 3RfT@· R~ ~ ~ \jcfci"

3la a peen#gr zqenfeffa Rfu If@rant # srar r@ta at gs #Ru 6.6.5o itff
arc1r1rau zrc fea cm it arR1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga 3jl iifr ii at Birr a cf@ mm cITT ~ ~ UfR 311 cBfi\ra ~ \i'ITffi % \Jll"
v#tr zrca, #r sara zrea vi @ara 3r4l#tu nrnf@raw (raffaf@) Pr, 1982 ffea
1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

aw ft#r zrcn, a#ta sqze vi aur9#r =nznf@raw(Rre),#
,for4hit #a mu i aacrj4Demand) gi s(Penalty) qjT 10% 1l'f \ll"l-lT cpz,:rr
~%I~, ~ -q_cf \ll"l-lT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

2±flusnayea sit taroh siafa,R@rd&t ""cfj""cfoqq?l" l=frT"(Duty Demanded)
a. (Section) is ±up azafufRa tr;
zw fatnaa kraezalfr,
~ ~wfucmmwf.trn:r6WctQCf~~-

> qqaa «if@aaft?us gast #lgear l, er8et' nRera hf@g qafsar fur rn
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ciii) amount determined under Section 11 D;
(civ) amount of erroneous Cenvat Credit taken;
(cv) amount payable under Rule 6 of the Cenvat Credit Rules.zr en7±r# ar@tr If@rawkrssfyeserrar zesou zus Raif@a zl al iii fag rg zeaa 10%

yausit suziha avs fa1f@a starvs 10% 4Tarrw#lsrRt&I

view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute." .

(5)



4

FNo.GAPPL/COM/STP/2960/2022

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mahasagar Travels Agency,

02LF, Manas Complex, Near Jodhpur Cross Road, Satellite, Ahmedabad

(hereinafter referred to as the "appellant") against Order in Original No.

WS07/O&A/OIO-30/AC-RAG/2022-23 dated 23.06.2022 [hereinafter

referred to as "impugned order?] passed by the Assistant Commissioner,

Division-VII, CGST, Commissionerate : Ahmedabad South [hereinafter

referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AAPFM1359M. As· per the information received from the Income Tax 0
Department, the appellant had earned income from services amounting to

Rs. 10,03,533/- during FY. 2014-15 and Rs. 10,26,981/- during FY. 2015

16. However, they did not obtain service tax registration and did not pay

service tax on such income from service. The appellant were called upon to

submit documents. However, they did not submit the called for documents

and details. Therefore, the appellant were issued Show Cause Notice

bearing No. V/WS07/O&A/SCN-287/AAPFM1359M/2020·21 dated

29.09.2020 wherein it was proposed to:

a) Demand and recover the service tax amounting to Rs. 2,78,084/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

c) Prescribed late fee should not be recovered from them under Rule 7C

of the Service Tax Rules, 1994 read with Section 70 of the Finance Act,
1994.

3. The SCN was adjudicated vide the impugned order wherein '

I. The demand of service tax amounting to Rs. 2,44,352/- was confirmed
along with interest. J

II. Penalty amounting to Rs. 10,000/- was imposed under Section 77(1) of
e Finance Act, 1994.

0
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III. Penalty amounting to Rs. 2,44,352/- was imposed under Section 78(1)

of the Finance Act, 1994.

IV. Penalty amounting to Rs. 80,000/- was imposed under Section 70 of

the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, .

1994.

V. The demand of service tax amounting to Rs. 33,732/- was dropped.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. The adjudicating authority has not considered the fact that they had

provided service of transport of passengers in non-AC bus or travels

and they also received commission income from booking of Bus or

travels.

11. They had received commission income amounting to Rs. 8,75,003/

and Rs. 8,91,851/- during F.Y. 2014-15 and FY. 2015-16 respectively.

111. They had received income from transport of passengers amounting to

Rs. 1,28,580/- and Rs. 1,35,400/ during F.Y. 2014-15 and FY. 2015

16 respectively.

1v. Income from transport of passengers is exempted in terms of Serial

No. 23(b) of Notification No. 25/2012-ST dated 20.06.2012.

v. In terms of Notification No. 33/2012-ST dated 20.06.2012, if the value

of taxable services is less than Rs. 10 lakhs, the service provider is not

obligated to register under service tax regime. As their value of

taxable services is less than Rs. 10 Lakhs, they are not obligated to

register under service tax.

v. The demand is time barred as it is issued beyond the normal period of

limitation. Notice invoking extended period of limitation can be issued

only when there is fraud, collusion, suppression of facts, wilful

misstatement with intent to eva::le payment of tax. No specific charge

has been made in the SCN for invoking the extended period of
limitation.

Reliance is placed upon the judgment in the case of CC Vs. MMK

Jewellers -2008225) ELT 3 (SC); Padmini Products Vs. Collector of



6

FNo.GAPPL/COM/STP/2960/2022

Central Excise - 1989 (43) ELT 195; Tamilnadu Housing Board Vs.

CCE-1994 (74) ELT 9 (SC); Sarabhai M. Chemicals Vs. CCE- 2005

(179) ELT 3 (SC); Bharat Hotels Limited Vs. CCE(Adjudication) -

2018) 2 TMI 23; Rainbow Industries Vs. CCE -1994 (74) ELT 3 SC):

ONGC Vs. CCE- 1995 (79) ELT 117 (Tribunal).

v. Reliance is also placed upon Circular No. 312/28/97-CX dated

22.04.1997 and 268/102/96-CX.

1x. There can be no suppression of facts which are not required to be

disclosed. Reliance is placed upon the various judgments of the

Hon'ble Courts and Tribunals.

x. The SCN does not specify as. to for which activity the charge has been

framed. The impugned order also does not specify the activities of the

business for which service tax has been demanded.

x1. Reliance is placed upon the judgment in the case of Pepsi Food Private

Limited Vs. CST, Delhi - (2020) 6 TMI 554- CESTAT Chandigarh;

Micromatic Grinding Technologies Ltd. Vs. CCE & ST, Ghaziabad -

2019) 8 TMI 320 - CESTAT Allahabad; CCE, Bangalore Vs.

Brindavan Beverages (P) Ltd. - 2007) 6 TMI 3 - Supreme Court

Commissioner of Central Excise Vs. Indian Oil Corporation - (2017) 6

TMI 578 - Madras High Court Mahindra and Mahindra Vs. CCE 

2001 (129) ELT 188 (Tribunal.

xu. The impugned order which does not specify the complete details of

their services will be construed as non-speaking order which is illegal

and against the principles of natural justice.

x111. Reliance is placed upon the judgment in the case of Aspinwall & Co

Limited Vs. CCE, Mangalore - 2010(10) TMI 321-CESTAT Bangalore;

Anil Product Ltd. Vs. CCE, Ahmedabad-1I - 2010 (2) TMI 662 

Gujarat High Court.

xIv. The extended period of limitation is not invocable and therefore,

penalty under Section 78 also cannot be imposed.

xv. _ As there is no levy of service tax, not interest is payable under Section
75 of the Finance Act, 1994.

xvi. As they are not liable to get registered under service tax, penalty

nder Section 77(1) of the Finance Act, 1994 is not imposable.

0

0
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xvn. As they are not required to file service tax returns, penalty under

Section 70 of the Act is not applicable.

5. Personal Hearing in the case was held on 09.02.2023 through virtual

mode. Shri Rohan Thakkar, Chartered Accountant, appeared on behalf of

appellant for the hearing. He reiterated the submissions made in appeal

memorandum. He stated that he would submit additional written

submissions containing documents pertaining to operation of buses/vehicles

under stage carriage.

6. I have gone through the facts of the case, submissions made in the

0 Appeal Memorandum, the additional written submissions, the submissions

made during the personal hearing and the materials available on records.

The dispute involved in the present appeal relates to the confirmation of

demand for service tax amounting to Rs. 2,44,352/- along with interest and

penalties. The demand pertains to the period FY. 2014-15 and FY. 2015

16.

0

7. It is observed that the appellant had contended before the

adjudicating authority that out of the total income of Rs. 10,03,583/ during

F.Y. 2014-15, an amount of Rs. 8,75,003/- pertained to Commission Income
. .

and the remaining amount of Rs.1,28,530/- pertained to Vardhi Income.

Similarly, during F.Y. 2015-16, out of the total income, the amount of Rs.

8,91,581/- pertained to Commission Income and Rs. 1,35,400/- pertained to

Vardhi Income. The appellant have contended that Vardhi Income is

exempted from payment of service tax as the same is income earned from

transport of passengers in non-AC buses, which is exempted from payment

of service tax in terms of Serial No. 23(b) of Notification No. 25/2012-ST

dated 20.06.2012. In support of their contention, the appellant had

submitted copies of Balance Sheet, P&L Account, Form 26AS and

Computation of Income for the period under dispute.

{%AXe adjudicating authority has, however, rejected the contention of

happellant on the grounds that the noticee has received Comm1sson but
t'· ·i #s
5
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to evade the service tax, they have bifurcated the same into Commission

Income and Vardhi Income and submitted that Vardhi Income is exempted

from service tax. The noticee have not produced any evidence regarding

exemption of Vardhi Income from Total taxable value. In absence of

evidence, I am of the view that the noticee are Hable to pay service tax on

the amount generated through Vardhi Commission". I find that the

observation of the adjudicating authority as regards the appellant

bifurcating their income into Commission and Vardhi income to evade

service tax is not legally tenable being not supported by any evidence.

7.2 It is not disputed that services by way of transport of passengers by

non:air conditioned contract carriage is exempted from payment of service

tax in terms of Serial No. 23(b) of Notification No. 25/2012. It is observed

that the P&L account for the period under dispute, submitted by the

appellant, clearly indicates that they had earned and shown Vardhi Income

in the P&L accounts of the respective financial years. The appellant have

subsequent to the personal hearing, submitted a copy of the Joint

Operating Agreement for Transport of Passengers entered in to by them

with M/s. Mahasagar Travels Limited, Junagadh on 15.05.2013. I have

perused the said agreement and find that the same pertains to transport by

bus, students of SubhashAcademy, Junagadh. Further, in terms of the said

agreement, the appellant are to be paid 20 per cent of the total revenue.

7.3 In view of the documentary evidences submitted by the appellant, I

am of the considered. view that they have substantiated their claim of

having earned Vardhi income i.e. income earned from transport of

passengers in non-AC bus. Since the said Vardhi income is exempt from

payment of service tax, the same is required to be excluded from the total

value taxable services provided by the appellant during the period under

dispute. By excluding the VardhiIncome, the taxable value of the appellant

during FY. 2013-14 to FY. 2014-15 is below the threshold exemption limit

of Rs.10 lakhs in terms of Notification No. 33/2012-ST dated 20.06.2012.

Consequently, the appellant are not liable to pay service tax and neither are

ired to obtain service tax registration or file ST-3 returns.

0

0
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8. In view of the above, I am of the considered view that the impugned

order confirming the demand of service tax along with interest and penalties

is not legally sustainable. Accordingly, I set aside the impugned order and

allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

' •2c•d--seo
(Akhilesh Kumar ) o0-3..

Commissioner (Appeals)
Date: 29.03.2023

BY RPAD I SPEED POST
To

r
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

0

M/s. Mahasagar Travels Agency,
02LF, Manas Complex,
Near Jodhpur Cross Road,
Satellite, Ahmedabad

The Assistant Commissioner,
Division· VII, CGST,
Commissionerate ' Ahmedabad South.

Appellant

Respondent

Copy to'
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4Guard File.
5. P.A. File.
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